rebound
 a building trades organization

Always Strong, Always Growing
January 10, 2002
Mr. Warren Murphy, Assistant Director

USDOL Wage and Hour Division

1111 Third Avenue, Suite 755

Seattle, WA 98101-3212

Dear Mr. Murphy:


Re:
Immigration & Naturalization Facility/Correctional Services Corporation



Contract No. ACL-2-C-0004; Solicitation No. ACL-8-R-0076



Application of Prevailing Wage Laws to New Construction
REBOUND is a private, non-profit organization funded by the rank and file of a consortium of member trade unions throughout the state of Washington.  Its primary mission is to ensure the enforcement of federal and state prevailing wage laws.  Funded by the rank and file of our member building and construction trades unions, REBOUND qualifies an interested party in this matter.
It has been brought to our attention that there has been a preliminary ruling by Ms. Albertina Jenson of the USDOL Office in Tacoma, WA regarding the application of the Davis-Bacon Act to the construction of a new facility in Tacoma to be occupied by the U.S. Department of Immigration and Naturalization.  The preliminary ruling finds that the construction of this facility is not subject to the application of prevailing wage laws established under the Davis-Bacon Act. 
This letter is a formal appeal of the preliminary determination and a request for reconsideration of the decision.  Accepting the premise that neither the INS nor the USDOL supercedes the Attorney General in making determinations regarding the application of law, it is still appropriate that the contract awarding agency make the initial determination and that disputes be brought to the USDOL for resolution.  Therefore this appeal of the preliminary USDOL determination is presented in the proper venue.

REBOUND believes that the 1994 Crown Point Decision fully applies to this project and it is the intent of this letter to present argument on this point.  It is our sincere hope that, after review and investigation, you will agree with our findings and return a more formal determination, along with any related recommendations to the USDOL that will require the application of the Davis-Bacon Act to this construction project. 
Respectfully submitted,
Miriam Israel Moses

Executive Director

cc:
REBOUND Executive Committee, Board and Affiliated Members


Additional Contact List Attached.
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REQUEST FOR RECONSIDERATION OF PRELIMINARY DETERMINATION
APPLICATION OF DAVIS-BACON ACT

TO

IMMIGRATION & NATURALIZATION FACILITY – TACOMA, WA


On September 24, 2002, the Seattle Post Intelligencer carried an article (Exhibit A) announcing the construction of a new detention facility for the Immigration and Naturalization Service.  “In late July,” the article states, “a Sarasota, Fla., company called Correctional Services Corp. was awarded a $115 million contract to build and operate the facility.  Construction is to be completed in about a year.”


Such a statement should lead to the conclusion that a contract for public work construction has been awarded by the INS.  According to the INS, however, there was neither a contract for construction, nor a lease to occupy and, therefore, the Davis-Bacon Act’s prevailing wage provisions do not apply to the construction project which is estimated to be at a cost of $42,000,000.00, as noted below.


McGraw Hill published a Dodge Report on 12/20/00 (Exhibit B) regarding the proposed construction. Calling the project “U.S. Immigration & Naturalization (INS) Jail Facility” at an estimated amount of $42,000,000, the report noted that an environmental impact study was underway and that, pending approvals by local authorities, construction might start in early 2001 with completion targeted for early 2002.  It named the owner as Correctional Services Corp and noted that the source of funding were “Private.” McGraw Hill described the project as follows:  “Construct new 500 bed INS {emphasis added] jail facility to include four detention buildings together with three offices or medical buildings.”

On 8/2/02, McGraw Hill’s Dodge Report (Exhibit C) called the project “U.S. Immigration & Naturalization Detention Facility.”  The report noted that the construction was targeted to begin during September of 2002.  The project was again described as having a private source of funding and private ownership.  Additional features, as noted in the report, however, now included “four detention buildings together with three offices – medical building – [and] courtrooms [emphasis added].”


The Solicitation, Offer and Award by the INS to Correctional Services Corporation (Exhibit D) is dated 8/12/99.  The discrepancy between the $115,000,000 figure quoted by the Seattle P.I. and the $42,000,000.00 quoted in the McGraw Hill Dodge Report will be explained further in this appeal. 

According to the contract between the INS and Correctional Services Corporation (Exhibit E), it is clear that this is not a contract for construction and that the INS is not, in fact, causing a facility to be built.  It is also clear that the INS will neither own nor operate the facility.  The actual contract award involves the occupation of a facility that meets INS specifications, under INS specific guidelines and oversight.  The contract offers a one year occupancy guarantee and four renewal options.  Nowhere in the contract is the term “lease” utilized.  Because of this, Deputy Director Alan Barclay of the Laguna Niguel, CA INS office advised me that the contract for occupancy does not constitute an actual lease.  Therefore, it is the INS’ position that the Davis-Bacon Act, and its related prevailing wage laws, do not apply to this construction project. 
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According to the contract
 the INS described its intent as follows:

…to obtain requirements contract for the temporary housing, safekeeping, transportation, and stationary guard services for detainees of all nationalities in its custody.  The successful offeror [sic] is responsible for acquiring and operating a facility which is capable of housing up to a total of 500 (estimated maximum) detainee aliens.  The INS is responsible for the detention of illegal aliens apprehended at the border and elsewhere.
The facility must be located within a radius of twenty-five miles of the Sea-Tac International Airport in the State of Washington.  The Government will consider offers that can reasonably demonstrate the offeror’s [sic] ability to acquire (either through construction, lease or other arrangement) a facility, if it can be ready and available for occupancy 240 days after contract award or sooner.
The Solicitation, Offer, and Award by the INS to Correctional Services Corporation prefaces the contract between the INS and Correctional Service Corporation.  The contract, itself, clearly specifies the terms of an occupancy agreement between the INS and Correctional Services Corporation, inclusive of construction requirements and related housing and guard services and full INS operational oversight.

REBOUND offers the argument that a “lease” is, simply put, a contract to rent, let or charter something for the specific use of the lessee.  A contract for occupancy of a facility which must meet stringent specifications that requires a one year guarantee and four options to renew, may not call itself a “lease” per se, but in any plain reading it is, by definition, a lease to occupy a facility. 
The Davis-Bacon Act, as amended, states that it shall apply to:

…every contract in excess of $2,000, to which the United States or the District of Columbia is a party [emphasis added], for construction, alteration, and/or repair, including painting and decorating, of public buildings or public works of the United States….
A plain reading of this provision demonstrates that, because of the stringent specifications and oversight necessary for INS occupancy, despite the private funding, the INS is clearly “a party to this construction. Therefore, provisions regarding the application of prevailing wage law, as prescribed in the Act should have been included in the contract between the INS and whichever company would have been able to provide a suitable facility, unless a facility meeting the precise and stringent INS requirements, requiring no additional construction, alteration or improvement, was already available.  

29 CFR 5.2 - Definitions

(c) The term Federal agency means the agency or instrumentality of 

the United States which enters into the contract or provides assistance 

through loan, grant, loan guarantee or insurance, or otherwise, to the 

project subject to a statute listed in Sec. 5.1.    [The INS meets these criteria.]
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(I) The terms building or work generally include construction activity…
[There is construction activity required for this project.]

(k) The term public building or public work includes building or 

work, the construction, prosecution, completion, or repair of which, as 

defined above, is carried on directly by authority of or with funds of a 

Federal agency to serve the interest of the general public regardless of 
whether title thereof is in a Federal agency [emphasis added].
[This construction would not have occurred without the direct involvement of the INS, under whose guiding specifications it is taking place.  While the construction funds are private, the costs of occupation by the INS will far exceed the cost of construction and the contractor will ultimately be fully reimbursed by public funds.]

(j) The term site of the work is defined as follows:

    (1) The site of the work is the physical place or places where the 

building or work called for in the contract will remain; and any other 

site where a significant portion of the building or work is 

constructed, provided that such site is established specifically for 

the performance of the contract or project;
[The site at 1623 E. J Street in Tacoma, WA was public property prior to this construction (owned by the Port of Tacoma) and the INS was instrumental in gaining the assistance of congressional area representatives in facilitating the acquisition of the site.]

(o) Every person performing the duties of a laborer or mechanic in 

the construction, prosecution, completion, or repair of a public 

building or public work, or building or work financed in whole or in 

part by loans, grants, or guarantees from the United States [emphases added]

is employed regardless of any contractual relationship alleged to exist 
between the contractor and such person.

[Were it not for the guaranteed occupancy of the INS at specified rates established in the contract, as shall be demonstrated, the facility would not have been built.  Therefore, the cost of construction, through INS occupancy, will be publicly guaranteed.]

29 CFR 5.5 - Contract provisions and related matters.

(a) The Agency head shall cause or require the contracting officer 

to insert in full in any contract in excess of $2,000 which is entered 

into for the actual construction, alteration and/or repair, including 

painting and decorating, of a public building or public work, or 

building or work financed in whole or in part from Federal funds or in 

accordance with guarantees of a Federal agency or financed from funds 

obtained by pledge of any contract of a Federal agency to make a loan, 

grant or annual contribution (except where a different meaning is 

expressly indicated), and which is subject to the labor standards 

provisions of any of the acts listed in Sec. 5.1, the following clauses 

(or any modifications thereof to meet the particular needs of the 

agency, Provided, That such modifications are first approved by the 

Department of Labor):
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[According to this language and REBOUND’s interpretation of the INS guarantee to occupy the facility built to its specifications and under its own stringent guidelines, prevailing wage applies.]
REBOUND rests its argument regarding the required application of the Davis-Bacon Act to this project on two fundamental principles.  First, and perhaps most important, is a plain reading of the law.  This facility would not have been constructed absent the need for occupancy by the INS.  One would be hard-pressed to believe that a private contractor in Florida would simply decide to build a correctional facility in Tacoma, WA, to INS specifications, without a guarantee of occupancy at an appropriate price and, in fact, that is precisely what the INS offered in its contract award.  
Because of the stringent specificities required by the INS, this facility could not, without extensive remodel, serve any other usual purpose.  A plain reading of the law makes clear that, in a situation where the U.S. Government presents itself as requiring a facility for occupancy that has no other ordinary purpose or possible function, then despite the absence of the term “lease,” from the contract, the INS is, in fact, causing the facility to be built under stringent guidelines, and fully intends to occupy it by entering into the contract and exercising its options to renew under the terms agreed.
The second principle is established in a June 24, 1994 Memorandum from Maria Echaveste, Administrator, to All Government Contracting Agencies of the Federal Government and the District of Columbia (Exhibit F).  The subject of the memo is:  [The] Application of the Davis-Bacon Act to Buildings and Works Constructed and/or Altered for Lease by the Federal Government.  The memo deals with what is more commonly known as the Crown Point Decision and it defines the USDOL policy with respect to lease construction contracts.  Further, it reverses the previously held opinion that the Davis-Bacon Act was not applicable to lease/construction cases.
The memorandum establishes specific set of factors that are to be reviewed when making a determination as to the application of the Davis-Bacon Act to a given lease/construction project. Listed here for convenience in reading, they are quoted from page 2 of the memorandum:

1. length of the lease,
2. the extent of Government involvement in the construction project [such as whether the 

building is being built to Government requirements and whether the Government has the 

right to inspect the progress of the work],
3. the extent to which the construction will be used for private rather than public purposes,
4. the extent to which the costs of construction will be fully paid for by the lease 
payments,
5. and whether the contract is written as a lease solely to evade the requirements of the 

Davis-Bacon Act. . .
Appended to this document is the May 23, 1994 Memorandum For Thomas S. Williamson, Jr., Solicitor, USDOL and Mary Lou Keener, General Counsel, Department of Veterans Affairs, from Walter Dellinger, Assistant Attorney General, Office of Legal Counsel (Exhibit G).  The memo constitutes a review of the 1988 Opinion regarding the application of Davis-Bacon to the Veteran Administration’s Lease of Medical Facilities.  This is the document that actually revises the 1988 opinion.  A footnote on page 11 of this document, which also includes pertinent case references supporting the application of Davis-Bacon to these projects, iterates the criteria noted supra and, in addition to it, states:

However, we further believe that the fact that a novel financing mechanism is employed should 
not in itself defeat the reading of such contract as being a contract for construction of a public 
building or public work.
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REBOUND posits the question of financing as a simple matter of logic and mathematics.  The INS needs a facility to occupy and, rather than have one constructed to meet its stringent requirements, it puts out a contract for occupancy of a facility within 240 days from the date of the contract.  
A private contractor specializing in correctional services determines the costs of construction and operation, amortizes these over a five year period, and enters into a contract with the INS guaranteeing that the required facility will exist and be ready for occupancy within the appropriate time-frame.  The INS is then given the option of occupying the existing facility (at public expense and at a profit for the contractor) so that, technically speaking, it has not caused any construction to occur.  It is nothing more than a clever financing method to avoid the application of the Davis-Bacon Act and, ultimately, the cost to the INS and, hence, the public, will far exceed to costs of construction and operation. 
The 1994 Crown Point Decision memo (Exhibit G) makes clear that each determination of the application must be considered on a case by case basis.  As such, it is fully appropriate to utilize the established criteria and apply these to the construction and occupancy of the INS facility in Tacoma:
1. Length of the Lease: 

Technically, according to the INS, there is no lease.  This is the reason for the dispute over the application of the law.  However, as a result of the contract, the INS agrees to occupy the facility for one year at a specific rate, with four options to renew.  The rate is adjusted for inflation.  Because of the stringent requirements of the contract for occupancy, operation and oversight, it is the clear intent of the contract that the renewal rates and requirements be established in advance and that the full term of the contract be acceptable to the parties at this time.  P. C-7 of the contract states:

The INS is seeking a detention services contract for the housing and safekeeping of prisoners.  The contractor must provide management, oversight, planning, maintenance and repair [which would not be public work under the project’s current status] programs that assure maximum efficiency of the facility consistent with this contract and the missions of the INS.

The contractor shall furnish, twenty-four (24) hours-per-day, seven (7) days per week, the necessary physical structure, equipment, facilities, personnel and services to provide a program of temporary residential care of detainee aliens of all nationalities in federal custody.

Further, since the INS has advised that its existing facility is no longer adequate and we must extrapolate that some facility meeting INS requirement will continue to be required in this area, the term of the contract for occupancy of this newly constructed facility can be renegotiated prior to the expiration of its renewal options.  

2. The extent of Government involvement in the construction project [such as whether the building is being built to Government requirements and whether the Government has the right to inspect the progress of the work],
The government, through the INS is involved in every aspect of this project.  The second paragraph of P. C-2 of the Contract states:


Due to a national jail space crisis, the ability of state, local and federal governments to provide 
adequate detention space for federal prisoners has become limited, especially in major 
metropolitan areas (federal court cities).  As a result, the INS must periodically contract for 
detention services with the private sector.
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Utilizing this concept, the INS establishes that it is merely contracting for the use of a facility.  The fact that no facility existed at the time the contract was awarded is overlooked with respect to the application of the law.  “Detention services,” when used as a term in the contract, apparently refers to two separate items.  One is the provision of goods and service.  These might include such elements as food, security, operations, etc.  The other is the facility, itself.  The INS has contracted to utilize a facility that, at the time of the contract, did not exist.  Its need of the facility is what caused the construction and the design and construction, and even the site location, must, by contract, fully meet both INS and ACA {American Correctional Association Standards for Adult Local Detention Facilities) requirements.

P. C-7 of the contract establishes specific INS requirements (which must be furnished by the contractor) for the facility it is to occupy:

Contractor shall furnish separate living quarters as follows:


1.  Adult male detainees – 420 beds, as follows:

a. 20 beds divided into multiple occupancy rooms, no room to house more than twenty 
    

      (20) detainees.
b. 400 beds divided into multiple occupancy rooms, no room to house more than fifty (50) detainees.

2. Adult female detainees – 80 beds, as follows:

a. 30 beds divided into multiple occupancy rooms, no room to house more than twenty 

     (30 [sic] detainees.

b. 50 beds divided into multiple occupancy rooms, no room to house more than fifty (50) detainees.
3. the extent to which the construction will be used for private rather than public purposes,
There will be no private use of the facility, unless one considers the fact of “private” ownership as private use of the facility.  The Crown Point decision does not contemplate this type of occupancy as meeting the definition of “private” use for the purposes of the application of the Davis-Bacon Act.  In fact, this entire facility will be operated on behalf of the public, with full INS oversight, for the public good.  Because of the specific requirements of the construction, it is doubtful that there is any other purpose that can even be contemplated for the use of this facility without substantial remodel.


4.
the extent to which the costs of construction will be fully paid for by the lease 



payments,
This question takes up the matter of the matter of the Attorney General’s statement regarding the use of “novel financing mechanism[s]” quoted supra.  REBOUND believes that this is the crux of the issue and that the financing of this construction project, which will be entirely borne by the public through its payments for services, as will be shown, amortize to far more than the cost of construction & operation. 
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The cost of the project is broken down into two essential categories (See Contract pages B-3 – B6).  These include the Number of Detainees and the Guard and Transportation services.  The cost of detainees includes housing, food, assumed medical care, use of courtrooms, etc.  Guard and Transportation services also includes off-site guard services for detainee accompaniment.

The breakdown of costs to the public is established as follows:

It is an accepted premise that the number of detainees in the facility will continually fluctuate as detainees are brought into the facility and released from it on a fairly constant basis.  It is also an accepted premise that the cost per person of each detainee will be lessened after a certain point because the costs of food preparation, etc. will be reduced through quantity.  These fluctuating costs are established as baselines and figured into the calculations of the cost to the public.
The INS request for services as reported in the Dodge Report was for $42 million.  The INS facility as reported to the Seattle Post Intelligencer by the INS is $115 million.  Taking the numbers from the contract (pp B-3 – B-6) the following chart should clarify the cost to the public and how it figures in to the financing of the construction project.
	YEAR 
	BASE YEAR
	1st OPTION RENEWAL
	2nd OPTION 

RENEWAL
	3rd OPTION RENEWAL
	4th OPTION RENEWAL

	350 Detainees
	22,064,250.00
	22,505,535.00
	22,955,646.00
	23,414,759.00
	23,883,054.00

	Guard Services
	     106,189.00
	     106,089.00
	     106,089.00
	     106,089.00
	     106,089.00

	Transportation
	         2,646.00
	         2,646.00
	         2,646.00
	         2,646.00
	         2,646.00

	
	
	
	
	
	

	TOTAL
	22,172,985.00
	22,614,270.00
	23,064,381.00
	23,523,494.00
	23,991,789.00


The INS has clearly stated that the 200 bed facility it currently operates is too small.  The base-line number for occupancy established in the contract is 350 people at anyone given time.  The use of the term “man-day” means one person for one 24 hour day in the facility.
  Because the INS is using a baseline of 350 detainees, it is appropriate to utilize the same baseline for the purposes of determining cost. The cost for each detainee from 0-350 is $162.00 per day.  Off-site Guard Services are based on the contract’s estimate of 3,650 “man-hours” per year at 29.07 per hour.  Transportation costs are based on the contract’s estimated of 7,250 miles at the federal rate of $0.365.
Adding the bottom totals together, representing 5 years of occupancy in the facility, the amount of the contract is $115,366,920.   This explains the discrepancy between what is believed to be the $42 million cost of construction (as quoted in the Dodge Reports) and the amount of the contract award (quoted in the Seattle P.I.)  The difference is approximately $73,366,920.00.  
The question of how this difference should be viewed is most easily viewed by noting the extreme difference in price for detainees when the number rises over the 350 established mark used for the figures quoted supra.  Whenever the number of detainees exceeds 350, the price for each additional detainee is reduced to only 15% of the cost of the first 350.  This considerable reduction in price results in the following costs being added to the operation of the facility, assuming it is filled to the maximum:
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Base Year 

$ 25.00 per detainee over 350 
@ 500 detainees adds [15%] $3,750.00 per day.
1st Year Option
   
   25.50 per detainee over 350
@ 500 detainees adds [15%] $3,825 00 per day.
2nd Year Option
   26.01 per detainee over 350
@ 500 detainees adds [15%] $3,901.50 per day.
3rd Year Option
   26.53 per detainee over 350
@ 500 detainees adds [15%] $3,979.50 per day
4th Year Option

   27.06 per detainee over 350
@ 500 detainees adds [15%] $4,059.00 per day
There does not appear to be any increase to the cost of off-site guards or transportation.

When compared to the annual cost established for the initial 350 baseline, even at full occupancy, for 365 days per year, the 15% increase in cost is minimal when compared to the standard cost per detainee:

	Base Year
	1st Year Option
	2nd Year Option
	3rd Year Option
	4th Year Option

	22,172,985.00
	22,505,535.00
	22,955,646.00
	23,414,759.00
	23,883,054.00

	1,368,750.00
	1,369,125.00
	1,424,047.50
	1,452,517.50
	1,481,535.00

	23,541,735.00
	23,874,660.00
	24,379,693.50
	24,867,276.50
	25,364,589.00


While it is possible to infer from this that the cost really is reduced by 85% when the number of detainees exceeds 350, one would be hard pressed to come to that conclusion given a choice.

The cost of the 42 million dollar construction project is more than recouped during the first two years of occupancy by the INS.  At a maximum of 350 detainees per day the INS will have paid $44,678,520.00.   The remaining three years should result in both the cost of maintaining the detainees and facility over the full five year period. As established in the contract, this cost is established as $70,253,459.00.  Once again, assuming average occupancy of 350 detainees per day over a five year period, ((350x365) x 5) = 638,750 total detainees over 5 years.  
After construction costs are recouped, the remaining $70,253,459.00 is available to be spent on detainees.  Hence the cost becomes $109.99 per day per detainee and the total added for 5 years at maximum capacity of 500, is $7,122,975.00.  Looking at the figures from this perspective, the cost of the additional 150 occupants is roughly 10% of the cost of the each of the first 350 detainees.  In this scenario, we are expected to believe that the cost of the additional detainees (over 350) on any given day is only 10% of the cost of each of the first 350.  This is difficult to believe even under the most generous circumstances.  Clearly, public funds are paying for the cost of construction as well as the cost of operation of the facility, and these costs are built in to the higher costs of the first 350 detainees.
Public involvement (INS Oversight) in the operation this facility is complete in all facets.  Pages C-10 – C-45 clearly establishes the INS as in-charge of all general administration, organization and management of personnel and the facility.  This even includes the personnel management, the authority to discharge and to implement drug testing of the Contractor’s employees. While it is operated by a private company, INS oversight and authority over the contractor is complete.  Pages C-45 – C-51 deal with the physical plant and establish the same high level of complete oversight.  A full reading of the “C” section of the contract, as well as all other sections dealing with the relationship between the INS and the contractor, will establish that, right down to at-will testing of food products, the INS is fully in charge of the operation of the facility and clearly establishes its “ownership” in that regard..
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6. Whether the contract is written as a lease solely to evade the requirements of the 
Davis-Bacon Act. . .
It is REBOUND’s position that this contract was written specifically to evade the requirements of the Davis-Bacon Act and, further, that it has been misleading in its discussions of this construction such that reasonable people believed that the INS was, in fact awarding a contract for construction.
It is difficult to speculate as to how much money the INS believes that it may have saved in construction costs by developing this contract with a private company rather than letting a contract for public construction.  Since the same facility (built to the INS stringent standards – and not of much alternative use) would have been built one way or another, one can only conclude that the breakdown of costs, as computed above, makes the entire package more appealing to the contractor because the wages used by a Florida company to prepare a bid for this project (which was already established at $42,000,000 when awarded) would likely be considerably lower than the prevailing wage rates established by the USDOL for public work in Tacoma, Washington.  
It is clear that the public will be paying for the facility as well as for any repair or alteration that may be made to it during the term of its occupancy by the INS.  It is also clear that the public will be paying for its operation and that the INS is entrusted to establish and maintain the standards for both the physical and operational elements of the facility.

CONCLUSION:
When viewed holistically, one can only conclude that a contract awarded by a public agency for occupancy of a non-existent facility that meets its stringent requirements, 240 days after the award of the contract, was nothing more than ruse to avoid the requirements of the Davis-Bacon Act.
REBOUND asks that both the contract and the law be considered plainly.  It should be clear upon a plain reading of the law and of this contract for occupancy, that the Davis-Bacon Act, most specifically meets the criteria (and case-law) established in the 1994 memo from the Office of the Attorney General for coverage under the Act.  Therefore, REBOUND appeals the preliminary decision of the USDOL Tacoma Office and asks that it be overturned with the result that the Davis-Bacon Act and its related prevailing wage laws be applied to this construction project.
Miriam Israel Moses
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� Contract No. ACL-2-C-0004, 8/26/99, p.B-2


�  The contract appears to use a base of 300 detainees per day however; the INS verifies that this is a typographical error.  The dollar amount quoted, which constitutes the agreement between the parties, is actually for a base of 350 detainees per day.
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